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US. Customs Service 


Treasury Decisions 


(T.D. 79-33) 
Bonds 


Approval and discontinuance of carrier bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol ‘‘D” 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. if the 
previous bond was in the name of a different company or if the surety 
was different, the information is shown in a footnote at the end of 


the list. 
Dated: January 24, 1979. 





Name of principal and surety 


Air Delivery Service, Inc., 301 Locust St., Scranton, | 


PA; motor carrier; Washington International. Ins. 
Co. 


Airfreight Services Inc., 466 Spring St., Windsor 


Locks, CT; motor carrier; Boston Old Colony Ins. | 


Co. 


American Freight System, Inc., 9393 W. 110th St., 
Overland Park, KS; motor carrier; Aetna Casualty 
and Surety Co. 


Auto Haulaway, Limited, P.O. Box 333, Oakville, 
Globe 


Ontario, 
Ins. Co. 


Canada; motor carrier; Royal 


M. Bruenger & Co., Inc., 6250 N. Broadway, Wichita, 
KS; motor carrier; The North River Ins. Co. 
(PB 11/21/77) D 11/22/78 


Cooper-Jarrett. Inc., Hanover Plaza, Morristown, NJ; 
motor carrier; The American Ins. Co. 
(PB 11/1/69) D 10/31/78 2 


Date of 
bond 





| 
| 
Nov. 


Sept. 26, 1978 | 


. 30, 1978 


7. 21, 1978 





1, 1978 | 


Date of 
approval 


y. 30, 1978 


7. 30,1978 


7. 22,1978 


Nov. 1,1978 


| 
| 
| 
| 
} 
| 


| 
Filed with district 
director/area 
director/amount 


Philadelphia, 
$50, 000 


A: 


Bridgeport, CT; 
$25, 000 


Chicago, IL; 
$30, 000 


Detroit, MI; 
$25, 000 


St. Louis, MO; 
$50, 000 


New York Seaport; 
$50, 000 
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Name of principal and surety 


W. J. Digby, Inc., (A NV Corp.), 6015 E. 58th Ave., 
Commerce City, CO; motor carrier; St. Paul Fire & 
Marine Ins. Co. 


R. J. Franks Transport Ltd., 59 Maple St., Alliston, 
Ontario, Canada; motor carrier; Fireman’s Fund 
Ins. Co. 

(PB 1/25/74) D 11/29/78 3 


J. T. Greitzer Brokers d/b/a Greitzer Brokers, 4635 
Border Village Rd., San Ysidro, CA; freight for- 
warder; St. Paul Fire & Marine Ins. Co. 


Charles Harris & Sons Transport Limited, 1436 Plains 
Road West, Burlington, Ontario, Canada; motor 
carrier; Hartford Fire Ins. Co. 


Hartford Despatch & Warehouse Co., Inc., 191 Park 
Ave., E. Hartford, CT; motor carrier; Insurance Co. 
of North America 

D 11/24/78 


Duane C. Hedahl, 2225 9th Ave., South, Great Falls, 
MT; motor carrier; Great American Ins. Co. 


Interstate Refrigerated Transport Co., Inc., 1300 New- 
ark Turnpike, P.O. Box 448, Kearny, NJ; motor 
carrier; Investors Ins. Co. of America 

(PB 5/23/69) D 12/5/78 4 


Missouri Pacific Railroad Co., Doniphan, Kensett and 
Searcy Railway Co., Brownsville and Matamoros 
Bridge Co., St. Louis, MO; rail carrier; Safeco Ins. 
Co. of America 

(PB 11/4/76) D 11/17/78 5 


The Ohio River Co., 1400-580 Bidg; 580 Walnut St., 
P.O. Box 1460, Cincinnati, OH; water carrier; Safeco 
Ins. Co. of America 

(PB 11/6/68 D 11/30/78 6 


Penn Pacific, Inc., 20815 Currier Rd., Walnut, CA; 
motor carrier; Northwestern National Ins. Co. of 
Milwaukee, WI 

(PB 11/9/76) D 12/3/78 7 


Personalized Agent Service, Inc., P.O. Box 45111 Air- 
port, Atlanta, GA; motor carrier; 
Union Ins. Co. 


Commercial 


Plaintain Express, Inc., 7310 N.W. 8th St., Miami, FL; 
Motor carrier; Washington Int’ Ins. Co. c/o Roanoke 
Agency 

D 11/21/78 


Plaza Trucking, 60 North St., East Paterson, NJ; 
motor carrier; Peerless Ins. Co. 
D 10/27/78 





Date of 
bond 


Oct. 13, 1978 


May 1, 1978 


24, 1978 


Nov. 13, 1978 


1, 1978 


2, 1978 


6, 1978 


14, 1978 


Sept. 21, 1978 


. 29, 1975 





Date of 
approval 


Oct. 23, 1978 


- 29, 1978 


. 28, 1977 


. 13, 1978 


1, 1978 


. 17,1978 


- 30, 1978 


4, 1978 


9, 1978 


7, 1977 


7. 14, 1975 








Filed with district 
director/area 
director/amount 


El Paso, TX; 
$25, 000 


Buffalo, NY; 
$25, 000 


San Diego, CA; 
$50, 000 


Buffalo, NY; 
$25, 000 


Bridgeport, CT; 
$50, 000 


Great Falls, MT; 
$25,000 


New York Sea- 
port; $25,000 


St. Louis, MO; 
$100,000 


Cleveland, OH; 
$100,000 


Los Angeles, CA; 
$50,000 


Savannah, GA; 
$25,000 


Miami, FL; 
$50,000 


New York, NY; 
$50,000 
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Date of Date of Filed with district 
Name of principal and surety bond approval director/area 


director/amount 


Wells Fargo Armored Service Corp., P.O. Box 4313, . 16,1978 . 29,1978 | Savannah, GA; 
Atlanta, GA; motor carrier; Ins. Co. of North Amer- $25,000 
ica 


West Shore Transport Co., Inc., P.O. Box 765, Ham- - 6,1978 . 6,1978 | Milwaukee, WI; 
mond, IN; motor carrier; The North River Ins. Co. 25,000 


J. E. Williams Trucking Inv., 2332 Alderson Ave., y. 1,1978 . 14,1978 | Great Falls, MT; 
Billings, MT; motor carrier; Safeco Ins. Co. of Amer- $25,000 
ica 
(PB 10/18/73) D 11/24/78 § 


Younger Brothers, Inc., P.O. Box 14048, Houston, . 31,1978 . 20,1978 | Houston, TX; 
TX; motor carrier; Fidelity and Deposit Co. of MD $75,000 
(PB 8/4/77) D 11/20/78 ® 


1 Surety is Federal Ins. Co. 

2 Principle is Cooper-Jarrett, Inc. & Cargo Imperial Freight Lines, Inc. Surety is Seaboard Surety Co. 

3 Surety is Potomac Ins. Co. 

4 Surety is St. Paul Fire & Marine Ins. Co. 

5 Principal is Missouri Pacific Railroad Co., Missouri-Ilinois Railroad Co., New Orleans and Lower Coast 
Railroad Co., Doniphan, Kensett & Searcy Railway, St. Joseph Belt Railway Co., Union Terminal Rail- 
way Co., Brownsville & Metamoros Bridge Co. 

6 Surety is Federal Ins. Co. 

7 Surety is Pacific Employers Ins. Co. 

8 Surety is Continal Ins. Co. 

® Surety is The Aetna Casuaity and Surety Co. 


BON-3-03 
Donatp W. Lewis 
(For Leonard Lehman, Assistant 
Commissioner, Regulations and Rulings). 


(T.D. 79-34) 


Antidumping—Portland Hydraulic Cement From Canada 


Notice that an American manufacturer’s petition, requesting that antidumping 
duties be assessed with respect to Portland hydraulic cement from Canada, 


has been denied; notice of an American manufacturer’s desire to contest that 
decision 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Determination on American manufacturer’s petition; 


notice of desire to contest, filed pursuant to section 516(c), Tariff 
Act of 1930, as amended. 
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SUMMARY: This notice is to advise the public that the Customs 
Service has denied an American manufacturer’s petition requesting 
that antidumping duties be assessed with regard to importations 
of Portland hydraulic cement from Canada and has received notifica- 
tion of the manufacturer’s desire to contest such determination. 
EFFECTIVE DATE: Feb. 1, 1979. 


FOR FURTHER INFORMATION CONTACT: Steven P. Kersner, 
Office of Regulations and Rulings, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229; 202-566-2938. 
SUPPLEMENTARY INFORMATION: On October 30, 1978, a 
petition was received in proper form, pursuant to section 516(a) of 
the Tariff Act of 1930, as amended (19 U.S.C. 1516(a)), from counsel 
acting on behalf of the Flintkote Co., Glen Falls Cement Division, 
alleging that an affirmative determination of injury or threat thereof 
should be made regarding importations of Portland hydraulic cement 
from Canada, and that antidumping duties should be assessed against 
such importations. 

A notice of petition filed by an American manufacturer, producer or 
wholesaler was published in the Federal Register on December 12, 
1978 (43 F.R. 58129), with respect to the above-mentioned entries 
from Canada and interested persons were afforded an opportunity to 
make written submissions. By letter dated January 12, 1979, the 
petitioner was notified that: 

The Customs Service is forclosed from investigating allegations 
as to injury or examining any conclusions of the International 
Trade Commission made within the scope of its statutory au- 
thority under section 201 of the Antidumping Act of 1921, as 
amended (19 U.S.C. 160). It is our opinion that the negative 
determination of injury, having been made, must be considered 
valid in the absence of a decision of the Customs Court to the 
contrary, and therefore is binding. upon us. Accordingly, the 
decision not to assess antidumping duties was correct and your 
petition must be denied. 

Notification was received by the Customs Service on that same 
date, January 12, 1979, of that American manufacturer’s desire to 
contest in the U.S. Customs Court the failure of the Service to assess 
antidumping duties. 

In accordance with the provisions of section 516(c) of the Tariff 
Act of 1930, as amended (19 U.S.C. 1516(c)), and section 175.24, 
Customs Regulations (19 CFR 175.24), notice is hereby given that 
the Commissioner of Customs has decided that antidumping duties 
should not be assessed in this matter and that a domestic producer 
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has given notice, as contemplated by section 516, that it desires to 
contest such determination. 
Approved: January 26, 1979. 
G. R. Dickerson, 
Acting Commissioner of Customs. 
Rospert H. MunpuHEim, 
General Counsel of the Treasury. 


[Published in the Federal Register, Feb. 1, 1979 (44 F.R. 6550)] 


Recent Unpublished Customs Service Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are 
not of sufficient general interest to warrant publication as Treasury 
decisions, the listing describes the issues involved and is intended to 
aid Customs officers and concerned members of the public in identify- 
ing matters of interest which recently have been considered by the 
Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and 
Rulings, attention: legal reference area, room 2404, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington, D.C. 20229. 
These copies will be made available at a cost to the requester of 10 
cents per page. However, the Customs Service will waive this charge 
if the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs Butietin, through 
January 3, 1979, are available in microfiche format at a cost of $5.10 
(15 cents per sheet of fiche). It is anticipated that additions to the 
microfiche will be made quarterly and subscriptions are available. 
Requests for the microfiche now available and for subscriptions 
should be directed to the legal reference area. Subscribers will auto- 
matically receive updates as they are issued and will be billed 
accordingly. 

Dated: January 26, 1979. 

LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 
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Date of 
decision 


12- 4-78 


12- 8-78 


12-14-78 


12-27-78 


12-27-78 


1— 2-79 


File No. 


102878 


103645 


103729 


103762 


103780 


705884 


CUSTOMS 


Issue 


Vessel repair: Whether foreign purchases of equipment 
used to separate and secure cargo are remissible under 
19 U.S.C. 1466 

Carrier control: Whether a foreign-flag vessel can 
legally land in a United States port fish or fish prod- 
ucts taken on board from a catching or processing 
vessel while located either in the territorial sea, 
internal waters, or port of a foreign country 

Carrier control: Whether a foreign-built fish processing 
vessel may receive fish on board inside and outside 
United States territorial waters and land fish in the 
United States or export such fish 

Carrier control: Whether a foreign-built vessel solely 
used for fish processing can be in coastwise trade 

Carrier control: Whether foreign-flag vessels may 
transport fuel oil from the continental United States 
to the Panama Canal Zone 

Marking: Whether stabilization baking of certain 
transistors results in substantial transformation 





Decisions of the United States 
Customs Coutt 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 
Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 
Senior Judge 
Samuel M. Rosenstein 
Clerk 
Joseph E. Lombardi 


Customs Decision 
(C.D. 4783) 


Scuorr Opricat Guass, Inc. ». Untrep STATES 
Optical glass 


Glass merchandise imported from West Germany was classified 
by customs officials as optical glass under item 540.67 of the tariff 
schedules and assessed with duty at the rate of 40 percent ad 
valorem. The importer contended that the merchandise should have 
been classified as colored or special glass, not ground, polished or 
processed, under item 542.92 of the tariff schedules with a rate of 
duty of 0.7 cent per pound plus 2.5 percent ad valorem. The court 
found that the glass, which was of high quality, capable of perform- 
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285-733—79——2 
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ing an optical function, and used in optical instruments, was not 
shown to have been incorrectly classified by customs officials as 
optical glass. 

EvipENCE—PRESUMPTION 


The classifying official, as a matter of law, is presumed to have 
found the existence of every fact necessary to support the classifi- 
cation. W. A. Gleeson v. United States, 58 CCPA 17, 4382 F. 2d 
1403 (1970); Novelty Import Co., Inc. v. United States, 53 CCPA 28, 
C.A.D. 872 (1966); F. H. Kaysing v. United States, 49 CCPA 69, 
C.A.D. 798 (1962). The presumption of correctness pertains not 
only to the ultimate erin of the classifying official, but also 
to every subsidiary fact necessary to support that conclusion. 
United States v. New York Merchandise Co., Inc., 58 CCPA 53, 
435 F. 2d 1315 (1970). 


EviIDENCE—PRESUMPTION AND BURDEN OF PROOF 


The presumption of correctness serves the useful purpose of 
determining the extent of the importer’s burden of proof. United 
States v. New York Merchandise Co., Inc., 58 CCPA 53, 435 F. 2d 
1315 (1970). 


EvipENcE—CoNcLUSORY STATEMENTS 


A statement of a witness, which is based solely on his own opinion, 
and which is merely a conclusion of an ultimate fact in issue, has no 
probative value. Keer Maurer Company v. United States, 46 CCPA 
110, C.A.D. 710 (1959); Brooks Paper Company v. United States, 40 
CCPA 38, C.A.D. 495 (1952); Semon Bache & Co. v. United States, 
28 CCPA 166, C.A.D. 140 (1940). 


PRESUMPTION AND BuRDEN OF PROOF 


The presumption of correctness attaching to the customs classi- 
fication is overcome when plaintiff has discharged the burden of 
persuading the trier of the fact of the nonexistence of the presumed 
fact. Sanji Kobata et al. v. United States, 66 Cust. Ct. 341, 326 F. 
Supp. 1397 (1971). The plaintiff must bear the ultimate burden of 
persuasion. United States v. New York Merchandise Co., Inc., 58 
CCPA 53, 435 F. 2d 1315 (1970). 


Common MEANING 


The common meaning of a tariff term is a question of law to be 
decided by the court, and the court may consult dictionaries, 
scientific authorities and other reliable sources of information. 
Trans-Atlantic Company v. United States, 60 CCPA 100, 471 F. 2d 
1397 (1973); United States v. National Carloading Corp. et al., 48 
CCPA 70, C.A.D. 767 (1961); Nomura (America) Corp. v. United 


States, 62 Cust. Ct. 524, 299 F. Supp. 535, (1969), aff'd, 58 CCPA 
82, 435 F. 2d 1319 (1971). 
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Court No. 72-6-01326 


Port of New York 
[Judgment for defendant.] 


(Decided January 17, 1979) 


Barnes, Richardson & Colburn (Richard C. King of counsel) for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (Robert B. Silverman and 
Madeline B. Cohen, trial attorneys), for the defendant. 


Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of color filter 
glass imported from West Germany. As shown by the samples in 
evidence, the merchandise consists of pieces of glass which are 6% 
inches square and colored. The colors of the glass include shades of 
red, green, blue, yellow, and gray. 

The colored glass was classified by the customs officials as “other 
optical glass and synthetic optical crystals; polarizing material,’ 
pursuant to item 540.67 of the Tariff Schedules of the United States 
[TSUS]. Consequently, it was assessed with duty at the rate of 40 
percent ad valorem. 

Initially, plaintiff contested the classification, and claimed that the 
colored glass should have been properly classified as “glass * * * 
ground or polished on one or both surfaces * * * but not further 
processed * * * [which is] colored or special * * *, measuring not 
over 4% inch in thickness * * *,”’ under item 543.61 of the tariff 
schedules. Under this claimed tariff item the merchandise would have 


been dutiable at the rate of 2.8 cents per square foot plus 2 percent 
ad valorem. 


At the trial, however, and without objection from defendant, plain- 
tiff amended its claim and substituted item 542.92, TSUS, for the 
previously claimed item 543.61. The plaintiff indicated that this 
change was based solely on whether the imported glass was ground or 
polished within the meaning of item 542.92, which provides for colored 
or special glass “in rectangles, not ground, not polished and not other- 


wise processed * * *,” 
ad valorem. 

The question presented, therefore, is whether the imported mer- 
chandise was properly classified by the customs officials as optical 
glass under item 540.67, or whether it should have been classified, as 
claimed by plaintiff, as colored or special glass under item 542.92. 


dutiable at 0.7 cent per pound plus 2.5 percent 





10 CUSTOMS COURT 


The following are the pertinent provisions of the tariff schedules: 
“SCHEDULE 5. —- NONMETALLIC MINERALS AND PRopvwucts 


Part 3. — Guass AND Guass Propucts”’ 
Classified under: 


Subpart A: 

“Optical glass in any form, including 
blanks for spectacle lenses and for 
other optical elements; non-optical- 
glass blanks for corrective spectacle 
lenses; synthetic optical crystals in 
the form of ingots, segments of ingots, 
sheets, or blanks for optical elements; 
all the foregoing not optically w orked; 
polarizing material, in plates or sheets, 
not cut to shape or mounted for use as 
polarizing optical elements: 

* * * * * 


540.67 Other optical glass and synthetic optical 
crystals; polarizing material 
Claimed by plaintiff under: 
Subpart B: 
“Subpart B Headnotes: 


* * * * * 


2. For the purposes of this subpart— 
* * * * 


(c) the term ‘colored or special glass’ 
refers to glass that has a transmittance 
of normally incident light of less than 66 
percent at one or more wave lengths 
from 400 to 700 millimicrons, inclusive, 
or a transmittance of less than 80 per- 
cent at one or more wave lengths from 
525 to 575 millimicrons, inclusive, for 
glass one-quarter inch in thickness, or 
of the equivalent transmittances as 
any other thickness, provided that, 
determining such light (atte 
the effect of surface irregularities or con- 
figurations, or of other surface treat- 
ment (except flashing applied prior to 
solidification), and the effect of wire 
netting within the glass, shall be 
eliminated ; 

* * * * 


Glass (whether or not containing wire 
netting), in rectangles, not ground, 
not polished and not otherwise proc- 
essed, weighing over 4 ounces per 
square foot: 

* * * & 
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Colored or special glass: 
* * * * 
Weighing over 28 ounces per square 
foot: Not over 2% square foot in 
0.7¢ per lb.+ 
2.5% ad val.” 


The court has concluded that plaintiff has failed to overcome the 
presumption of correctness which attaches to the defendant’s classi- 
fication. It is, therefore, appropriate to restate the well-established 
legal principles surrounding the presumption insofar as they pertain 
to the burden of proof in customs classification cases. 

Congress, in 1970, enacted into statutory law (28 U.S.C. 2635(a)), 
the previously well-settled principle of decisional law that, in any 
matter before the Customs Court, the decision of the Secretary of the 
Treasury or his delegate (here, the classifying official) is presumed 
to be correct, and that the burden of proving otherwise is upon the 
person challenging that decision. 

The classifying official, as a matter of law, is presumed to have 
found the existence of every fact necessary to support the classi- 
fication. W. A. Gleeson v. United States, 58 CCPA 17, 432 F. 2d 1403 
(1970) ; Novelty Import Co., Inc. v. United States, 53 CCPA 28, C.A.D. 
872 (1966); F. H. Kaysing v. United States, 49 CCPA 69, C.A.D. 798 
(1962). The presumption of correctness pertains not only to the ulti- 
mate conclusion of the classifying official, but also to every subsidiary 
fact necessary to support that conclusion. United States v. New York 
Merchandise Co., Inc., 58 CCPA 53, 435 F. 2d 1315 (1970). As observed 
by the U.S. Court of Customs and Patent Appeals in the New York 
Merchandise Co. case, the presumption of correctness serves the useful 
purpose of determining the extent of the importer’s burden of proof. 

To prevail, in a customs classification case, plaintiff must sustain 
its burden of proof, and overcome the presumption of correctness 
that attaches to the classification of the customs official. Authorita- 
tive case law leaves no doubt that to overcome this presumption, 
the plaintiff must prove that the customs classification was wrong, 
and that its claimed classification is correct. United States v. New York, 
Merchandise Co., Inc., supra; Technical Tape Corp. v. United States 
55 CCPA 38, C.A.D. 931 (1968). 

The presumption of correctness is overcome when plaintiff has 
discharged “the burden of persuading the trier of the fact of the 
nonexistence of the presumed fact.” Morgan and Maguire, ‘Looking 
Backward and Forward at Evidence,” 50 Harv. L. Rev. 909, 913 
(1937), cited in Sanji Kobata et al. v. United States, 66 Cust. Ct. 341, 
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355, 326 F. Supp. 1397, 1407 (1971). There can be no doubt, as 
indicated by the Court of Customs and Patent Appeals in the New 
York Merchandise Co. case, that the plaintiff must bear ‘the ultimate 
burden of persuasion.” 58 CCPA at 58. Chief Judge Markey, in the 
case of Solder Removal Company and Jesse C. Hood v. United States 
International Trade Commission, etc., 582 F. 2d 628, 633 (1978) stated 
that “‘* * * the burden of persuasion is and remains always upon the 
party asserting invalidity * * *.” Although the question presented 
in that case pertained to the validity of a patent, the similarity 
between the presumption of validity of a patent under 35 U.S.C. 282 
and the statutory presumption of correctness as to actions of customs 
officials makes Chief Judge Markey’s statement especially pertinent 
here, 

Applying these principles to this case, the law presumes that the 
classifying official found every fact necessary to support the conclusion 
that the imported glass products were classifiable as optical glass. 
The principal dispute between the parties, or the issue presented for 
determination by the court, deals with the facts relevant to the classi- 
fication of glass or a glass product as “‘optical glass,’”’ as that descrip- 
tion is used in the tariff schedules. 

It is an established principle of customs law that if the meaning of 
a word in a tariff provision is in dispute, the correct meaning is to be 
determined from its common meaning, that is, from its commonly 
received and popular sense. United States v. Rembrandt Electronics, 
Inc., 64 CCPA 1, 542 F. 2d 1154 (1976); Trans-Atlantic Company v. 
United Slates, 60 CCPA 100, 471 F. 2d 1397 (1973). What constitutes 
the common meaning of a tariff term is not a question of fact, but a 
question of law to be decided by the court. In ascertaining and under- 
standing the common meaning of a tariff term, the court may consult 
dictionaries, scientific authorities and other reliable sources of infor- 
mation. United States v. National Carloading Corp. et al., 48 CCPA 70, 
C.A.D. 767 (1961); Trans-Atlantic Company v. United States, supra; 
Nomura (America) Corp. v. United States, 62 Cust. Ct. 524, 299: F. 
Supp. 535 (1969), aff'd, 58 CCPA 82, 435 F. 2d 1319 (1971). 

This court and the U.S. Court of Customs and Patent Appeals 
have had occasion to interpret and apply the tariff definition of 
“optical glass.”” Semon Bache & Co. v. United States, 25 CCPA 239, 
T.D. 49339 (1937); G_A.F. Corp., George S. Bush & Co., Inc. v. United 
States, 67 Cust. Ct. 167, C.D. 4269 (1971); Ednal Co., Inc. v. United 
States, 6 Cust. Ct. 552, Abs. 45423 (1941). Although Semon Bache 
and Ednal were decided under the provision for “optical glass” in 
the Tariff Act of 1930, plaintiff concedes that there is nothing in the 
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legislative history to indicate any intention by Congress to change 
the definition of ‘optical glass” in the Tariff Schedules of the United 
States. 

Plaintiff relies heavily upon the Hdnal case in support of its position. 
It characterizes the issue in Ednal as relating ‘‘almost entirely to the 
question of whether or not the refractive index of the glass was known 
or specified.”” However, as the defendant correctly points out, plain- 
tiff’s reliance upon the Ednal decision is misplaced and its charac- 
terization of the issue upon which that decision turned is inaccurate. 

In Ednal the imported glass was classified as ‘“‘optical glass’’ dutiable 
at 50 percent ad valorem under paragraph 227 of the Tariff Act of 
1930. Plaintiff claimed that it was properly dutiable at only 12%, cents 
per pound under paragraph 219 of that act by virtue of T.D. 45313, 

“sheet glass,” not exceeding 150 square inches, by whatever process 
made and for whatever purpose used. Without indicating the nature 
of the evidence upon which it relied the court stated: 


“The evidence offered by the plaintiff definitely shows that the 
glass in question does not exceed 150 square inches, and it is 
admitted that it is colored. It is also established by the evidence 
that the merchandise is not optical glass, as classified by the 
eollector, but that it is sheet glass. The evidence shows, however, 
that the merchandise is used as photographic filters for cameras. 
That a camera is an optical instrument was held by the appellate 
court in United States v. Bliss, 6 Ct. Cust. Appls. 433, T.D. 35980.” 
6 Cust. Ct. at 552. 


e court added: 


“The only glass provided for in said paragraph for optical 
instruments or equipment is such glass as is used in the manu- 
facture of lienses or prisms for optical instruments or equipment, 
and for that purpose this glass is not used. The same is true with 
reference to ‘optical parts.’ A filter for a camera is not a lens or 
prism for a camera.” 6 Cust. Ct. at 552-53. 


The only authorities upon which the court apparently relied were 
the following definitions of optical glass: 
“Optical glass is defined in Webster’s New International Dic- 
tionary as follows: 
Optical glass: An extra fine quality of flint or crown glass 
used for making lenses, prisms, etc. 

Volume 10, page 417 of the Encyclopaedia Britannica defines 

optical glass as follows: 


“The term is usually regarded as applying to the highest 
qualities of glass used for telescopes, microscopes, camera 
lenses and scientific instruments of precision and not to 
spectacle lenses and pressed lenses for which inferior glass 
is used. (Italic ours.)”’ 6 Cust. Ct. at 553. 
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Immediately following these definitions the court set forth the 
following conclusion: 


“Considering the fact that the instant merchandise is not used 
for making lenses of any kind, the above definitions strongly 
support the contention of the plaintiff that the merchandise is 
not optical glass, and that the collector was in error in classifying 
the merchandise as optical glass.”” 6 Cust. Ct. at 553. 

Having been satisfied that the plaintiff had established a prima 
facie case, the Ednal court held that the merchandise in Ednal was 
improperly assessed at 50 percent ad valorem, and should have been 
assessed at the lower rate of duty. 

The Ednal decision can have little if any precedential value. It 
contains no discussion of the evidence upon which the court concluded 
that plaintiff established a prima facie case. Furthermore, what is 
more important for present purposes, there is absolutely no reference 
or mention of refractive index and dispersion. Indeed, if any meaning 
is to be attributed to that brief decision it is that the court relied upon 
two lexicographical definitions which describe optical glass as glass of 
“extra: fine quality” or possessing the “highest qualities.”’ 

In Semon Bache, the Court of Customs and Patent Appeals stated 
that the tariff provision for optical glass was intended to include 
glass “of very high quality * * * such as is used for optical instru- 
ments.”’ In amplification of this definition, this court, in the G.A.F. 
Corp case, held that a glass product, in order to be classifiable as 
optical glass within the meaning of the TSUS provision for optical 
glass must also be capable of performing an optical function, such as 
aiding human vision. 

The plaintiff in Semon Bache, unlike the plaintiff in the present case, 
claimed that its imported glass products should have been classified 
as optical glass. The Court of Customs and Patent Appeals deter- 
mined that the record failed to support plaintiff’s claim that the 
imported products were optical glass within the common meaning 
of that term, particularly because the plaintiff failed to establish that 
the imported glass was of high quality, or that it was used for lenses 
or prisms in spectacles or quality optical instruments. The court 
discussed, but did not decide, the applicability of refractive index 
in determining whether a glass product was optical glass. It referred 
to plaintift’s brief which quoted from a publication entiled ‘Glass 
Manufacture,” that “optical glass has a refractive index range of 
1.40 in one direction to 1.80 in the other direction.’’ There was nothing 
in the record before the court in Semon Bache to show the refractive 
index of the imported glass. 
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Applying these authorities on the meaning of optical glass, and 
the effect of the presumption of correctness which attaches to the 
classifying officer’s decision to the present case, it is presumed that: 


(a) the imported glass articles are of very high quality; 

(b) are used for optical instruments; and 

(c) are capable of performing an optical function. 

Plaintiff does not seriously dispute any of these presumptively 
correct findings of fact, whether ultimate or subsidiary. Indeed, as 
cogently demonstrated by the analysis of the evidence in defendant’s 
brief, plaintiff’s evidence virtually concedes that its glass products 
are of very high quality such as are used in optical instruments, and 
are capable of performing an optical function. Furthermore, it is 
significant to note that in sales within the trade, plaintiff and dis- 
tributors of plaintiff’s imported glass products in issue characterize 
them as “optical glass” and “optical filters.” Although plaintiff, in 
its brief, attempts to dismiss such descriptions as “an advertising 
point,” or “mere puffing,” the characterizations cannot be denied. 

The court’s study of the record, and its assessment of the compe- 
tency and credibility of the several witnesses, make it abundantly 
clear and the court finds that: 

(a) the importations are of a very high quality, i.e., they are 
homogeneous, and free from imperfections such as seeds, 
striae, and bubbles; 

(b) are used in optical instruments; and 

(c) are capable of performing an optical function. 

Plaintiff’s own witnesses, for example, testified that the imported 
glass products are used in spectrometers, and can be made into lenses 
or prisms. For classification of spectrometers as optical instruments, 
see TSUS item 711.86; ‘Tariff Classification Study: Explanatory 
Materials,” volume 2, pages 555-56 (1964); ‘SSummaries of Trade 
and Tariff Information,” schedule 7, volume 2, page 197 (1970). 
Plaintiff’s evidence also indicates clearly that the addition of color 
to a glass product has no effect on the classification of glass as optical! 
glass. 

Plaintiff’s principal contention is that the definition of optical 
glass, as set forth in Semon Bache, G.A.F., and standard scientific 
authorities, is overly broad and not sufficiently specific. Essentially, 
it seeks to restrict the definition of optical glass. 

Plaintiff argues that the criteria for optical glass must be expanded 
to include certain additional qualities which, of course, plaintiff then 
contends are not found in its imported glass products. Specifically, 
plaintiff contends that glass, in order to be classifiable as optical glass, 


285-7 33—79——-3 
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in addition to the criteria previously mentioned, must have a refrac- 
tive index and dispersion which meet exact specifications. Further- 
more, plaintiff maintains that these specifications must be limited to 
a degree of four to six decimal points, and that the refractive index 
must be guaranteed. On this aspect of the case, the question presented 
is whether plaintiff has sustained its burden of proving, by a preponder- 
ance of the credible evidence, that the prerequisites for classifying a 
glass product as optical glass, include a ‘refractive index and disper- 
sion which are known and controlled to very close tolerances.” 

The gravamen of plaintiff’s case is twofold. Plaintiff must show, as 
a matter of law, that a refractive index and dispersion within “very 
close” tolerances are indispensable requirements of the statutory pro- 
vision for optical glass. If successful, plaintiff must prove, as a matter 
of fact, that the imported articles do not possess those necessary re- 
quirements, and, therefore, do not satisfy the statutory standard. 

The court has concluded that plaintiff has failed to sustain its 
burden of proof. 

Plaintifi’s evidence, in support of its argument on the very close 
tolerances permitted in the refractive index for optical glass, as com- 
pared with other glass, is at best ambiguous and uncertain. For 
example, in one place in its brief, plaintiff characterizes its witnesses’ 
statements regarding the index of refraction and dispersion necessary 
for optical glass as ‘at least four decimal places for ‘standard’ optical 
glass.” Yet, one of plaintiff’s witnesses, Mr. William B. Alexander, 
testified that the tolerance for optical glass is ‘‘normally” stated to 
six decimal places. Mr. Alexander, at another point in his testimony, 
asserted that the refractive index for optical glass does not differ 
substantially from other glass, and its range can be “both high and 
low refractive indexes and everything in between.” 

Elsewhere in the record, Mr. Alexander agreed with a definition 
of optical glass found in the “International Dictionary of Physics 
and Electronics” which made no mention whatever of a refractive 
index. Mr. Alexander, manager of new products for plaintiff, testified 
as follows on cross-examination: 

“Q. Let me read the definition of the term ‘optical glass’ as 
defined in the International Dictionary of Physics and Electron- 
ics: ‘Glass to be useful for lenses, prisms and other optical parts 
through which light passes, as distinguished from mirrors, must 
be completely homogeneous. This includes freedom from bubbles, 
striae, seeds, strain, etc.’ Do you agree with that definition of the 
term ‘optical glass’?—A. Certainly.” 

Mr. Alexander did not disagree with the definition of optical glass 
as described in the “Summaries of Tariff Information,” volume 2, 
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part 2, page 102 (1948), but considered it to be “limited,” even 
though this definition specifically mentioned the optical properties 
of refraction and dispersion. The definition of optical glass given in 
the “Summaries of Trade and Tariff Information,” schedule 5, 
volume 4, page 33 (1968), is similar to that given in the 1948 “Sum- 
maries,” except that the 1968 definition differentiates optical glass 
from nonoptical spectacle glass, specifically includes “high quality” 
as a characteristic of optical glass, and gives examples of optical 
instruments. It is significant that the definition in the 1968 “Sum- 
maries” also omits mention of refraction and dispersion properties. 

Mr. Alexander said that glass is optical glass because of the exis- 
tence of the refraction and dispersion properties stated in the defini- 
tion of optical glass found in the 1948 ‘Summaries’. However, as 
indicated from the following extract from the record, in his personal 
view, he would put the refractive properties ‘on a higher plane than 
that definition does.” 


“Q. On the basis of your experience in using optical glass do 
you know what optical glass is?—A. Well, I would define it in 
terms of its desirable properties. 


Mr. Kine. Your Honor, if I may read a definition of 
optical glass from the Summary of Tariff Information, 
1948, on optical glass, paragraph 227, at page 102 of the 
part 2 volume, it states: ‘Optical glass is a clear glass which 
must meet precise specifications as to chemical composition, 
homogeneity, and freedom from physical defects. It may be 
classified into two groups or kinds, based largely on their 
use: (1) Instrument glass suitable for lenses or prisms in 
precision optical instruments, and (2) Ophthalmic glass 
suitable for use in spectacles. Each kind of glass is produced 
in many varieties which differ in their optical properties— 
refraction and dispersion.’ 


Q. Do you agree with this definition, Mr. Alexander?—A. 
Well, there is nothing to disagree with within it but the definition 
is limited because it misses the whole point of optical glass, or 
anyone desiring an optical glass, namely the refracting process.”’ 


Q. I believe it did state that each kind of glass has many varie- 
ties which differ in the optical properties or the refraction. Is 
that a sufficient statement of the importance of those properties, 
the mere fact that they exist?—A. Well, I would say the glass 
exists because you have to have these properties, so I would put 
it on a higher plane than that definition does.” 


Plaintiff called, apparently as an expert witness, Dr. Norbert J. 
oe tg - @ > ‘ ‘ B J a - 
Kreidl, professor of ceramic engineering at the University of Missouri. 
As may be gleaned from his testimony, Dr. Kreidl also offered his 
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personal views, and what he described as his ‘“‘own definition’ of opti- 
cal glass: 


“To me optical glass means glasses which are made to control 


the refraction or bending power, and the fine characteristic of 
this bending power is independent of the wave length, which is 
called dispersion. The other properties that I mentioned are also 
indispensable but they are secondary in the sense that they do 
not always apply to any other property. In other words, an optical 
class must have these first mentioned properties to me, but it is 
also required that it has to have qualities which, however, might 
have to be had by other products as well.” 


Dr. Kreidl did not disagree with the definition of optical glass taken 
from the “Encyclopaedia Britannica,” which specifies that optical 
glass, in addition to being free from fcapertealian, is obtainable “in 


a wide variety of optical properties’ and must be available in “a 
wide range of refractive index.” 


“Q. Dr. Kreidl, I read to you from the Encyclopaedia Britan- 
nica, volume 10 of the 1955 edition, on optical glass, at page 419B: 
‘Optical glass differs from other types of glass in two essential 
characteristics. The first of these is its freedom from imperfec- 
tions, of which the most common are unmelted particles, com- 
monly called stones; bubbles; and chemical inhomogeneity, 
which produces regions of streaks of differing refractive index 
called striae. The elimination of striae is the most difficult problem 
in the manufacture of optical glass. The glass must also be physi- 
cally homogeneous and free from mechanical strain, which is 
effected by an annealing treatment under conditions determined 
by the composition of the glass. The second fundamental charac- 
teristic of optical glass is that it can be obtained in a wide variety 
of optical properties. For the manufacture of corrected lens 
systems, glasses must be available having not only a wide range 
of refractive index (ny) but also of dispersi ion; and for many 
special cases there is required knowledge not only of the mean 
dispersion (npnc) but also of the partial dispersions (Np—Ne, 
Np-Np, and Ng—Nc). These properties, and a quantity commonly 
given in optical glass catalogs in the V value [the combined 
formula for the V value is printed here]. Glasses are available 
having refractive index from 1.48 (fluor crowns) to 1.8 (extra 
dense flints) or even higher.’ Would you agree with that definition 
doctor?—A. I do not disagree but the emphasis is entirely in the 
reverse order. | would take it and I use it in my own definition.” 


Dr. JSreidl testified as follows that the refractive index for optical 
glass may vary from three to six decimal places: 


“For instance, the refractive index either has to be specified to 
the third decimal, has to be asst ured that from piece to piece the 
variation is not greater than that, but on request you can even 
hatand that this variation is not greater than one in the fourth 
place within the same piece, the deviation should never be higher 
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than one in the fourth place, but I can demand this deviation to 
be not higher than one in the sixth place.” 

Significantly, the definition of optical glass taken from the ‘Ency- 
clopaedia Britannica,” with which Dr. Kreidl did not disagree, specifies 
that the refractive index for optical glass is from 1.48 to 1.8. As may 
be noted from the following testimony, plaintiff’s witness, Mr. Alex- 
ander, testified that the imported glass has a refractive index from 
1.49 to 1.6 which is well within the tolerance specified in the ‘‘Ency- 
clopaedia Britannica:” 

“Q. Is optical glass made with a refractive index that differs 
substantially from other glasses either higher or lower?—A. No, 
not really. There is a wide range. This includes both high and 
low refractive indexes and everything in between. 


Q. Are you familiar with the refractive index of Schott’s color 
filter glass?—A. Yes. 


Q. Can you tell us what the range is?—A. Well, that range is 
from about 1.49 to about 1.6, total.” 

The court finds that plaintiff's evidence is replete with contradic- 
tions, inconsistencies, and ambiguities. A statement of a witness, 
which is based solely upon his own opinion, and which is merely a 
conclusion of an ultimate fact in issue, has no probative value. Keer, 
Maurer Company v. United States, 46 CCPA 110, C.A.D. 710 (1959) ; 
Brooks Paper Company v. United States, 40 CCPA 38, C.A.D. 495 
(1952); Semon Bache & Co. v. United States, 28 CCPA 166, C.A.D. 
140 (1940). 

Whether glass, in order to be classified as optical glass, must have 
the limiting and restricting qualities claimed by plaintiff, is a deter- 
mination which depends upon the scientific and technical data pre- 
sented. In the case at bar, the decision of the court is based not only 
on the various authorities examined, but also upon its careful evalua- 
tion of the expert testimony of the witnesses. See Ameliotex, Ine v. 
United States, 77 Cust. Ct. 72, 74, 426 F. Supp. 556, 557 (1976), aff'd, 
65 CCPA —. 565 F. 2d 674 (1977). 

Furthermore, even if the court were to accept plaintiff’s argument 
that glass, in order to be classified as optical glass, must have a known 
refractive index, plaintiff concedes, and the evidence supports its 
concession, that the imported glass products do, in fact, have a 
known refractive index. This refractive index, upon the request of 
potential purchasers, will be given to two or possibly three decimal 
places. 

Plaintiff also leaves entirely unanswered the question of the legal 
significance of the distinction between a refractive index known and 
specified to the third decimal, as contrasted with one known and 
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specified to the fourth decimal. It has made some suggestion that the 
bending of light, as controlled by lenses or prisms, requires a fourth 
decimal refractive index. Plaintiff’s position, however, was contra- 
dicted or undermined by the testimony of its own witnesses which 
shows that plaintiff’s color filter glass can be made into lenses. The 
fact that plaintiff is able to quote refractive indexes to users upon re- 
quest, as stated by plaintiff’s witnesses, indicates clearly that the 
imported color filter glass possesses refraction and dispersion properties. 
Hence, on the basis of the presence or absence of these properties 
alone, it cannot be distinguished or removed from the category of 
optical glass. 

Plaintiff suggests that the fact that it will specify but not guarantee 
the refractive index of the color filter glass distinguishes its mer- 
chandise from optical glass. However, assuming the necessity of re- 
fractive properties for optical glass, it presented no evidence which 
shows that the refusal to guarantee has any legal consequence or 
significance on the tariff classification of the imported glass. 

One further question, raised at trial and not satisfactorily pursued 
by plaintiff, deals with the element of absorption. According to plain- 
tiff’s witnesses, absorption is the loss that light suffers when it passes 
through glass, i.e., different colors of glass are used selectively to absorb 
different wave lengths of light. Plaintiff’s witnesses testified that ab- 
sorption is an optical property. Plaintiff’s witnesses also testified that 
in many of the uses of color filter glass, including use in optical in- 
struments such as spectrometers, this glass was specifically employed 
for its absorption property. Plaintiff, however, did not indicate why 
high-quality glass, used to perform the optical function of absorption 
in an optical instrument, should not be classified as optical glass 
irrespective of its refractive and dispersive properties. 

Notwithstanding the able efforts of plaintifi’s counsel, and the 
quantity of plaintiff’s evidence, the court finds that plaintiff has not 
succeeded in restricting the tariff definition of optical glass by adding 
the additional requirements or properties that it has suggested. It 
has not proved that Congress intended a meaning for optical glass 
“so limited as to exclude the importation at issue ’’ Hayes-Sammons 
Chemical Co. v. United States, 55 CCPA 69, 72, C.A.D. 935 (1968). 
See also remarks of Judge Rich in United States v. A. Johnson & Co., 
Ine., 66 CCPA—C.A.D. 1218 (Dec. 7, 1978), on the importer’s burden 
of proof. 

It is important to note that the defendant did not merely rely upon 
the statutory presumption of correctness. It has submitted competent, 
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reliable, and credible affirmative evidence, which the court has found 
persuasive, to support the presumption that the importations are 
within the common meaning of the provision for optical glass. 

As witnesses, the defendant called Mr. Richard N. Mostrom, Mr. 
Robert C. Saxton, and Dr. Radu Mavrodineanu. Mr. Mostrom, who 
has a master of science degree in optical engineering from the Institute 
of Optics at the University of Rochester, is responsible for work direc- 
tion in the area of optical systems and optical instrument design at 
Honeywell, Inc. He has used the plaintiff’s color filters in his work 
at Honeywell, particularly in the area of contrast enhancement of 
television systems. He has also used the filters in his previous work 
at the Delco Electronics Division of General Motors and at American 
Optical and Owens-Illinois. Mr. Saxton, employed by Corning Glass 
Works for 28 years, has spent the last 9 years in the company’s optical 
products department working entirely with color filter glass. Dr. 
Mavrodineanu, whose Ph. D. is in organic chemistry, is employed in 
the special analytical instrumentation section of the division on ana- 
lytical chemistry of the National Bureau of Standards in Washington, 
D.C. He uses the plaintiff’s color filters in his research and develop- 
ment work in high-accuracy spectrophotometry and optical emission 
spectrometry. 

These witnesses established to the satisfaction of the court that the 
glass filters manufactured by plaintiff, such as those imported in 
this case, are of very high optical quality, and are used in the produc- 
tion of optical systems, including optical lenses and lens systems in 
which uses they function optically. The testimony of defendant’s 
witnesses also showed that color filter glass is one type of optical 
glass, and that the imported products are characterized within the 
optical glass industry as optical glass. Finally, the defendant’s wit- 
nesses testified that the imported glass products are within standard 
definitions of “optical glass.” 

In view of the foregoing, it is the determination of the court that 
plaintiff’s evidence is unconvincing, and is inadequate to overcome 
the presumption of correctness which attaches to the classification 
of the imported glass as optical glass. 

After a careful study of the entire record, and the testimony of 
the witnesses in particular, it is the determination of the court that 
plaintiff has not succeeded in establishing that the imported glass 
products are not “optical glass” within the meaning of item 540.67 
of the Tariff Schedules of the United States. 

The protest is overruled, and judgment will be entered accordingly. 
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APF Execrronics Ine. v. UNITED STATES 
Game equipment-——Game machines 


Merchandise invoiced as ‘T.V. Games’ which was classified 
by the government under item 735.20 of the tariff schedules as 
game equipment held properly classifiable under item 734.20 as 
game machines, as claimed by plaintiff. 


Court No. 77-7-01140 
Port of Chicago 
[Judgement for plaintiff.] 
(Decided January 17, 1979) 


Sharretts, Paley, Carter and Blauvelt (Peter Jay Baskin and Raymond F. Sullivan, 
Jr., of counsel) for the plaintiff. 


Barbara Allen Babcock, Assistant Attorney General (David M. Cohen, Chief, 
Customs Section; Susan C. Cassell, trial attorney), for the defendant. 


Maerz, Judge: This case involves the proper tariff classification 
of merchandise invoiced as ‘“T.V. Games” that was exported from 
Japan and entered at the port of Chicago in 1976. The merchandise 
was classified by Customs under item 735.20 of the Tariff Schedules 
of the United States (TSUS), as modified by T.D. 68-9, as game 
equipment not specially provided for an assessed duty at the rate of 
10 percent ad valorem. 

Plaintiff’s principal claim is that the merchandise is properly classi- 
fiable under item 734.20, TSUS, as modified by T.D. 68-9, as game 
machines, dutiable at the rate of 5.5 percent ad valorem.! 

The pertinent provisions of TSUS read as follows: 

Classified under: 
Schedule 7, Part 5, Subpart D: 
Puzzles; game, sport, gymnastic, ath- 
letic, or playground equipment; all 
the foregoing, and parts thereof, 
not specially provided for 10% ad val. 


1 Plaintiff alternatively claims the imported merchandise is classifiable (1) under item 734.20 as parts of 
game machines; or (2) under item 734.20 as games having mechanical controls for manipulating the action, 
or parts thereof; or (3) under item 688.40, as modified by T.D. 68-9, as electrical articles not specially provided 
for, dutiable at the rate of 5.5 percent ad valorem. 

In addition, plaintiff moves in its brief to amend the complaint to include a claim under item 685.20, as 
modified by T.D. 68-9, for classification of the merchandise as television transmission and reception appa- 
ratus, dutiable at the rate of 5 percent ad valorem. However, as set out below, this case has been subinitted 
on an agreed statement of facts. In that circumstance, it would be manifestly prejudicial to the defendant 
and contrary to rule 4.8(b) to allow such amendment. 
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Claimed under: 
Schedule 7, Part 5, Subpart D: 
734.20 Game machines, including coin¥or 
disc operated game machines and 
including games having mechanical 
controls for manipulating the ac- 
tion, and parts thereof 5.5% ad val. 
Alternative claim: 
Schedule 6, Part 8: 
688.40 Electrical articles, and electrical parts 
of articles, not specially provided 
5.5% ad val. 


The Record 


The record in this case consists of a stipulation of facts and four 
joint exhibits. The stipulation is as follows: 

1. The accompanying samples are representative of the imported 
merchandise. Model 401 is representative of those described on the 
invoices as model 401 and 401(A) and model 444 is representative of 
those described on the invoices as model 401(D). 

2. The subject merchandise is imported with an owner’s manual, 
containing written game description and objectives, one of which 
states that the first player and/or team to score fifteen (15) points 
wins the game. 

3. In order to be used for its intended purpose, the imported mer- 


chandise is intended to be and is used by connecting it to a standard 
television set. 

4. When connected to a television set, the imported merchandise 
described as model 401 and 401(A) on the invoices can be used by one 


or two persons and the model 401(D) can be used by one to four 
persons. 


5. When the imported merchandise is connected to a television 
and used by one person, the person’s object is to exercise or demon- 
strate skill or adeptness. When the imported merchandise is used by 
more than one person, the object is to win the game. 

6. When connected to a television, the imported merchandise 
transmits anh electrical impulse to the television which, in conjunction 
with the electronic circuitry of the television causes an image or 
images to appear on the television screen. 

7. Movement of a mechanical control on the imported merchandise 
operates to change the electrical impulse within the imported mer- 
chandise which controls the up and down movement of the paddle 
or bat function. When connected to a television set, this paddle or 
bat function becomes visible. 
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8. Movement of a mechanical control on the imported merchandise 
operates to change the electrical impulse within the imported mer- 
chandise which controls the speed function of the ball. When connected 
to a television set this speed function becomes visible. 


Model 401 is illustrated in the Owner's Manual (joint 
exhibit 2(B)) as follows: 


TV FUN MODEL NO. 401 


Twin Leads To T.V. 

Antenna Terminals 

(VHF) 
Professinnal Amatuer 
Selection of Ball Speed “sunch Bor \ 
Bat Size and Reflection Angles \ 


Len Pisyer 
Contro! 


Battery Eliminator 
Socket Game Cable 


4 Different Games 
Tennis, Hockey, Squash 
and Singles Handball 


Right Pisyer 
Control 


Control Unit Switch Box 


Model 444 is illustrated in the Owner's Manual (joint 
exhibit 3(B)) as follows: 


TV FUN MODEL NO. 444 


Twin Leads toT.V. 


Antenna Leads 
Antennal Terminals 


From T.V. 
Professional Amatuer (WHE) Antenna 
Selection of Ball Speed 

Bat Size and Reflection Angles 


Left Remote Bat 


Lett Player Contro! SS : ‘ S oa Cs Socket 


6 Game Variations 


i 
Game Cable 


Right Remote Bat 
Right Player Control 


Control Unit Switch Box 
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9. Movement of a mechanical control on the imported merchandise 
operates to change the electrical impulse within the imported mer- 
chandise which controls the size of the paddle or bat function. When 
connected to a television set, this size change function becomes 
visible. 

10. Movement of a mechanical control on the imported merchandise 
operates to change the electrical impulse within the imported mer- 
chandise which controls the angle of ball function. When connected to 
a television set, this angle of ball function becomes visible. 

11. The imported merchandise has within it a self-contained audio 
portion which produces and transmits sounds intended to function as 
part of the game system; this audio portion remains unaffected by 
connection to a television set. 

The four joint exhibits are: 

Joint exhibit 1—a Quasar black and white TV set; 

Joint exhibit 2(A)—a sample of the importation (model 401); 

Joint exhibit 2(B)—an owner’s manual for model 401; 

Joint exhibit 3(A)—a sample of the importation (model 444) ; 

Joint exhibit 3(B)—an owner’s manual for model 444; 

Joint exhibit 4—an adaptor. 

The imported articles operate on six C cell batteries or from a.c. 
house current through use of an a.c. adaptor/battery eliminator. 


The Law 


Against this background, plaintiff argues that the imported mer- 
chandise is within the common meaning of the term “game” by virtue 
of the uncontested facts; and that the merchandise is within the com- 
mon meaning of the term ‘‘machine.”’ Hence, plaintiff claims that the 
importations are properly classifiable as ‘“game machines’’ within the 
meaning of item 734.20. Defendant, on the other hand, contends that 
the imported merchandise is not a game machine because (1) in its 
condition as imported, it is not capable of performing any game func- 
tion and (2) it is not a “machine.” For the reasons that follow, it is 
concluded that the imported articles are ‘“game machines” within the 
meaning of item 734.20 and that plaintifi’s claim must accordingly be 
sustained. 

At the outset, it is undisputed that the imported merchandise has 
the capability, when connected to a television set, to be used for play- 
ing games. However, in order to be a game machine, in addition to 
its game capability, the imported merchandise must also be a 
“machine.” 

In considering whether or not an aritcle is a machine, it must be 
borne in mind that there is no judicial determination of what a machine 
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is for tariff purposes. Rather, common meaning is determinative and 
each case must be decided on its own facts. See, for example, Morris 
Friedman v. United States, 57 CCPA 92, 95, C.A.D. 983, 425 F. 2d 
768, 770 (1970); Montgomery Ward & Co. v. United States, 66 Cust. 
Ct. 233, 239, C.D. 4195 (1971). 

In Simon, Buhler & Baumann (Ine.) v. United States, 8 Ct. Cust. 
Appls. 273, 277, T.D. 37537 (1918), the court in determining the com- 
mon meaning of the term “machine” referred to dictionary definitions 
and concluded that an imported brewery mash filter was not a ma- 
chine because it was not “a mechanical contriwance for utilizing, apply- 
ing, or modifying energy or force or for the transmission of motion.” 
(Italic added.) Subsequently, in United States v. Idl Mfg. & Sales 
Corp., 48 CCPA 17, C.A.D. 756 (1960), the court stated that the 
above italicized clause in Simon, Buhler “has been * * * often, 
and * * * erroneously referred to as this court’s ‘definition’ of a 
machine * * *,” Id. at 19. The court in the Jdl case added that “if 
the quoted Simon, Buhler clause be taken as a definition, then it is an 
absurdity.” Id. at 20. Withal, in the Jdl case, the court went on to 
quote with approval (id. at 22) what that court had previously stated 
in United States v. J. E. Bernard & Co., 30 CCPA 213, 219, C.A.D. 
235 (1943): 


* * * [A] machine such as Congress had in mind must have 
some movable parts, and must do some of the things pointed out 


in the Simon, Buhler case. 

In other words, to be a machine, the article must have some mov- 
able parts and “it must utilize, apply, or modify force, or be used 
for the translation of motion.” Rosenblad Corp. v. United States, 49 
CCPA 81, 85, C.A.D. 800 (1962). See also, e.g., Nord Light, Inc. v. 
United States, 49 CCPA 12, 15, C.A.D. 786 (1961) ; William H. Masson, 
Inc. v. United States, 66 Cust. Ct. 55, 62-3, C.D. 4167 (1971). 

Applying these principles to the case at hand, here, the imported 
merchandise has movable parts, such as knobs, switches, and controls. 
In addition, the articles serve to modify energy or, specifically in this 
case, they change electrical impulses in such a way as to form visual 
images and create and transmit sound. It is also to be noted that the 
imported articles possess the optional capabilities of relying upon their 
own internal power source (when batteries are installed) or utilizing 
an external power supply by attachment of readily obtainable adaptors 
to ordinary house current. Further, the fact that the articles operate 
in conjunction with electrical as opposed to physical forces does not 
preclude them from classification as machines. See, e.g., United States 
v. L. Oppleman, Ine., 25 CCPA 168, T.D. 49271 (1937); United States 
v. J. E. Bernard & Co., supra, 30 CCPA 213. 





CUSTOMS COURT 97 


Particularly relevant in the present case are United States v. Janson 
Co., 16 Ct. Cust. Appls. 315, T.D. 43075 (1928) and Allen Forwarding 
Co. v. United States, 49 Treas. Dec. 706, T.D. 41506 (1926), wherein 
radio receiving sets were held to come within the term ‘‘machine.”’ 
In Allen Forwarding Co., the court stated (id. at 708): 


However, we experience no hesitancy in holding that a radio 
receiving set is a machine, and that the present loud speakers and 
movements therefor are exclusively employed as parts thereof. 
* * * A radio set takes waves electrically broadcasted and by 
utilizing and applying thereto electrical energy or force so modifies 
those waves that it produces sounds through the mechanical 
vibration of its diaphragm. * * * 


In the Janson Co. case, the court stated the same proposition in 
the following manner (16 Ct. Cust. Appls. at 317): 


A radio receiving set, having conducted to it the tenuous im- 
pacts of electrical energy, receives and manipulates them and 
in a most marvelous way converts them into a reproduction of 
sound. If this is not a machine it would be hard to conceive what 
would constitute one. 


The imported articles before the court perform much the same func- 
tions as the radio receiving sets discussed above. For the articles (in 
addition to having a self-contained audio producing function) manipu- 
late (modify or change) electrical impulses to produce visual images. 


The articles can be manipulated so as to cause a change in the paddle 
size, speed of the ball, the movement of the paddles, the image of the 
playing court, and the angle of the ball projectory. Although connec- 
tion to a television set is required in order to see these changes, the 
modification of the electrical impulses actually takes place within the 
imported articles. 

Defendant, however, insists that the imported articles cannot be 
‘“‘machines” because they require attachment to television sets in 
order to perform their ultimate function in connection with game 
playing. However, a similar argument was rejected in Lanvin Parfums, 
Ine. v. United States, 54 Cust. Ct. 273, C.D. 2543, appeal dismissed, 
53 CCPA 155 (1965), where certain atomizer tops were held to be 
machines notwithstanding that in order to function they had to be 
attached to a bottle having a matching thread. Such bottles were 
not imported with the atomizer tops and were not a subject of the 
court’s determination. The court stated (54 Cust. Ct. at 277): 

We consider as untenable the contention of defendant herein 
that the imported articles “standing alone” can not perform 
their intended function. In this regard, we believe the atomizers 


in controversy to be just as much machines in themselves and 
capable of performing the function for which they were designed 
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as were the pulleys in the Nord light case, supra, which, when in 
use, were attached by a cable to a suspended object, and the 
rotary lawn sprinklers in The Durst case, supra, which, to fulfill 
their purpose, must be attached to lengths of hose and water 
pressure applied. 

In both of the cases cited above (The Durst Mfg. Co., Inc. v. United 
States, 50 CCPA 56, C.A.D. 820 (1963), and Nord Light, Inc. v. 
United States, supra, 49 CCPA 12), the Court of Customs and Patent 
Appeals held articles to be classifiable as machines despite the fact 
that each required the attachment of an object outside the machine 
itself in order to be capable of performing its intended function. 

In the Durst case, rotary lawn sprinkler tops which were conceded 
to be parts of rotary lawn sprinklers were held to be parts of machines 
since the court found that rotary lawn sprinklers were machines for 
tariff purposes. The facts in that case are similar to those here in that 
the rotary lawn sprinklers had no use whatever until they were attached 
to a garden hose and the water from the hose activated the sprinklers. 

In Nord Light, Inc., supra, the merchandise consisted of light fixture 
pulleys into which cable was treaded so that one end of the cable 
could be attached to a ceiling mounted support bracket and a light 
fixture could be attached to the other end of the cable. By moving the 
pulley upward or downward the light fixtures attached to the cable 
could be raised or lowered to a desired position and held at that posi- 
tion by the interior mechanism of the pulley. This light fixture pulley 
was held to be a machine for tariff purposes by the Court of Customs 
and Patent Appeals. Here again, as with the importations before us, 
the facts clearly show that the imported pulleys could not be used in 
the condition in which imported and had to be used in conjunction 
with another article, i.e., a light fixture. 

Another relevant case is Westinghouse Electric International Co. v. 
United States, 28 Cust. Ct. 209, C.D. 1411 (1952), where it was claimed’ 
that certain articles were not photographic cameras because they 
were incapable of functioning as a camera except when attached to a 
particular X-ray apparatus. The court found the importations were 
classifiable as photographic cameras on the following basis (id. at 214): 

While, in its condition as imported, the Helm camera before us 
is incapable of taking any kind of a picture and cannot take 
a photograph nor use ordinary photographic film and can only 
function when used with a particular kind of X-ray apparatus, 
it, nevertheless, in its final use, is a camera which takes and 
produces a photograph. We, therefore, find that the imported 


article is a photographic camera as that article is described in 
paragraph 1551. 
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Fourteen years later the Court of Customs and Patent Appeals in 
its review of the third trial involving the above-discussed camera cited 
with approval the determination of this court in the Westinghouse 
case. See Fairchild Camera & Instrument Corp., Inter-Maritime 
Forwarding Co., Inc. v. United States, 53 CCPA 122, 126, C.A.D. 887 
(1966). 

The foregoing cases—which have neither been distinguished nor 
even cited by the defendant—are thus controlling. Moreover, item 
734.20, the provision for game machines, is, as the parties agree, more 
specific than item 735.20, the provision for game equipment under 
which the imported merchandise was classified. Therefore, under the 
rule of relative specificity—-TSUS general interpretative rule 10(c)— 
the imported merchandise is property classifiable under time 734.20 
as game machines, as claimed by plaintiff. Judgment for plaintiff wil) 
be entered accordingly. 
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Judgments of the United States Customs Court in Appealed cases 


January 17, 1979 


AppraAL 77-26.— United States v. Paul M. W. Bruckman. 

ApprEaAL 77-30.—Paul M. W. Bruckman »v. United States. 
Parts oF Gas Lamps: StEMs AND Tops—ILLUMINATING ARTICLES 
AND Parts THEREOF, OTHER—INCANDESCENT Lamps, Parts oF— 
TSUS—Summary Jupament.—C.D. 4702 reversed August 17, 
1978 (C.A.D. 1211), motion for rehearing filed by Paul M. W. 
Bruckman denied October 12, 1978. 


January 18, 1979 


Apprat 78-3.—Excelsior Import Associates, Inc. v. United States.— 
Women’s Cotton Gauze Surrts—WEARING APPAREL: ORNA- 
MENTED; Not OrRNAMENTED—TSUS.—C.D. 4726 affirmed 
October 12, 1978 (C.A.D. 1212). 


Appeals to United States Court of Customs and Patent Appeals 


AppEAL 79—-13.—Hawaiian Independent Refinery v, United States.— 
CrupE Or.—F vet O11 ConsumMep WitTHIN A Foreign TRADE 
ZONE—V ALIpITy oF AssEsSMENT OF Customs DutTies—NatTuRAL 
Gas, etc.—TSUS—Forrien Trape Zone Act. Cross-Appeal 


from C.D. 4777. Appeal 79-11, reported in Customs BuLLETIN 
of January 31, 1979 (vol. 13, No. 5), was filed by the Government. 


This case involves foreign crude oil imported into a foreign trade 
zone, partially processed and refined and therein consumed and used 
as a secondary and supplemental source of fuel in a refining process 
at plaintiff-appellant’s oil refinery. Customs required plaintiff to file 
consumption entries for the merchandise so used as fuel within the 
zone and classified the fuel under either TSUS item 475.05 as fuel oil 
testing under 25° API (0.125¢ per gallon) or item 475.10 as fuel oil 
testing 25° API or more (0.25¢ per gallon). Plaintiff claimed the 
merchandise was nondutiable because it never entered customs 
territory. As an alternative claim, plaintiff submitted that if dutiable, 
the merchandise should be classified under item 475.15 as “natural gas, 
methane, ethane, propane, butane, and mixtures thereof,” entitled to 
free entry. The Customs Court sustained plaintiff’s claim that the 
merchandise was not subject to duty under the Tariff Schedules of 
the United States. 

It is claimed that the Customs Court erred in not finding and holding 
that the use of the oil in the feeder tank as a secondary source of 
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fuel in the zone is authorized under the Foreign Trade Zone Act; in 
not finding and holding that the fuel which was utilized in the foreign 
trade zone was “destroyed” within the meaning of the Foreign Trade 
Zone Act; in not finding and holding that the fuel which was utilized 
in the foreign trade zone was “manufactured” within the meaning of 
the Foreign Trade Zone Act; in not holding that the imported mer- 
chandise was alternatively dutiable under item 475.15 as “natural 
gas, methane, ethane, propane, butane, and mixtures thereof,” free 
of duty. 





Index 


US. Customs Service 


Treasury Decisions: 
Antidumping—Portland Hydraulic Cement from Canada 
Carrier Bonds (CF 3587) 


Customs Court 


Appeal to U.S. Court of Customs and Patent Appeals (p.—); 
Appeal: 
79-13—Crude oil; fuel oil consumed within a foreign trade zone; validity 
of assessment of customs duties; natural gas, etc., TSUS 
Burden of proof; evidence, C.D. 4783 
Color filter glass; optical glass, C.D. 4783 
Colored glass, C.D. 4783 
Common meaning: 
Game, C.D. 4784 
Machine, C.D. 4784 
Optical glass, C.D. 4783 
Conclusory statements; evidence, C.D. 4783 
Construction: 
Rules of U.S. Customs Court, rule 4.8(b), C.D. 4784 
Tariff Schedules of the United States: 
General Headnotes and Rules of Interpretation, rule 10(c), C.D. 4784 
Item 540.67, C.D. 4783 
Item 542.92, C.D. 4783 
Item 543.61, C.D. 4783 
Item 685.20, C.D. 4784 
Item 688.40, C.D. 4784 
Item 711.86, C.D. 4783 
Item 734.20, C.D. 4784 
Item 735.20, C.D. 4784 
U.S. Code: 
Title 28, sec. 2635(a), C.D. 4783 
Title 35, sec. 282, C.D. 4783 
Definition; optical glass, C.D. 4783 
Electrical articles, and electrical parts of articles, not specially provided for, 
C.D. 4784 
Evidence: 
Burden of proof, C.D. 4783 
Conclusory statements, C.D. 4783 
Presumption of correctness, C.D. 4783 
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Game: 
Common meaning, C.D. 4784 
Equipment, C.D. 4784 
Equipment not specially provided for, C.D. 4784 
Machines; “‘T.V. Games’’, C.D. 4784 
Machines v. game equipment; relative specificity, C.D. 4784 
Glass: 
Colored, C.D. 4783 
Optical, C.D. 4783 
Judgments in appealed cases (p. 33): 
Appeals: 

77-26 and 77-30—Parts of gas lamps; stems and tops; illuminating ar- 
ticles and parts thereof, other; incandescent lamps, parts of; TSUS; 
summary judgment 

78-3—Women’s cotton gauze shirts; wearing apparel: ornamented; not 
ornamented; TSUS 

Legislative history: 
Optical glass, C.D. 4783 
Summaries of Tariff Information, 1948, vol. 2, part 2, p. 102, C.D. 4783 
Summaries of Trade and Tariff Information: 
1968 (TSUS) schedule 5, vol. 4, p. 33, C.D. 4783 
1970 (TSUS) schedule 7, vol. 2, p. 197, C.D. 4783 
Tariff Classification Study: Explanatory Materials, 1964, vol. 2, pp. 555-56, 
C.D. 4783 
Lexicographic sources: 
Encyclopaedia Britannica, C.D. 4783 
International Dictionary of Physics and Electronics, C.D. 4783 
Machine; common meaning, C.D. 4784 
Optical: 
Glass: 

Color filter glass, C.D. 4783 

Common meaning, C.D. 4783 

Legislative history, C.D. 4783 

Instruments; spectrometers, C.D. 4783 
Presumption of correctness; evidence, C.D. 4783 
telative specificity; game machines v. game equipment, C.D. 4784 
Spectrometers; optical instruments, C.D. 4783 
“T.V. Games’; game machines, C.D. 4784 
Words and phrases: 
Colored or special glass, C.D. 4783 
Game, C.D. 4784 
Machine, C.D. 4784 
Optical glass, C.D. 4783 
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